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  1                 P R O C E E D I N G S

  2            MR. CLEVENGER:  Good afternoon and

  3   welcome.  Today is Wednesday, June 26th, 2013,

  4   and it's about 4:00 in the afternoon.  We are in

  5   the hearing room of the Jefferson Building in

  6   Towson, Maryland to hold a public hearing

  7   regarding the Maryland Department of the

  8   Environment's, MDE, tentative determination to

  9   issue Baltimore County a National Pollutant

 10   Discharge Elimination System, NPDES, municipal

 11   separate storm sewer system permit.  That's a

 12   mouthful, isn't it?  MS4.

 13            My name is Brian Clevenger, and I'm the

 14   Manager of the Sediment, Stormwater, and Dam

 15   Safety Program within MDE's Water Management

 16   Administration.

 17            With me today from MDE is Ray Bahr.

 18   Ray is the Chief of the Program Review Division

 19   within our program and, among his other varied

 20   duties, is responsible for administering the

 21   Maryland's NPDES municipal stormwater permit
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  1   program.

  2            Thanks to Ray and Steve for having us,

  3   and Shannon for putting this all down in -- in

  4   the record.

  5            In accordance with the Administrative

  6   Procedures Act, a tentative determination to

  7   issue Baltimore County an MS4 permit was

  8   advertised in The Jeffersonian in The Baltimore

  9   Sun on May 2nd and May 9th, 2013.  Also, MDE

 10   sent notice to everyone on Baltimore County's

 11   interested parties' list and publicized the

 12   tentative determination on the department's web

 13   page where the draft permit and supporting fact

 14   sheet material can be found.

 15            Anyone who signed in today wishing to

 16   speak, or signed the attendance sheet, will

 17   receive notice of any further permit actions

 18   regarding Baltimore County's draft permit.  If

 19   you haven't signed up and you wish to be on the

 20   interested parties' list, please do so before

 21   you leave at the end of the hearing.
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  1            I have prepared remarks that I intend

  2   to read into the record, and then I will give

  3   any elected officials that are present first

  4   dibs at speaking providing comment on the

  5   tentative determination on this permit.  After

  6   that, we will work chronologically through the

  7   four speakers that we have signed up to -- to

  8   testify.  We have -- we have the room for two

  9   hours.  I don't think that's going to be a --

 10   time limit's going to be a problem, but I do ask

 11   that when you come to give your testimony,

 12   please identify yourself, spell your first and

 13   last name and any organization that you're

 14   affiliated with, please.

 15            Okay.  I will begin the -- the prepared

 16   statement.

 17            The purpose of today's hearing is to

 18   accept public comment on MDE's tentative

 19   determination to issue Baltimore County a

 20   municipal separate storm sewer system, MS4,

 21   permit.  This hearing is being held to honor a



Proceedings Public hearing

CRC Salomon, Inc.    (410) 821-4888    fax (410) 821-4889                                                                            www.crcsalomon.com Page: 5

  1   request submitted on May 22nd, 2013 from

  2   Ms. Christine Meyers representing blue -- Blue

  3   Water Baltimore.  This hearing allows MDE to

  4   meet its obligations under Maryland's

  5   Administrative Procedures Act.

  6            For background, Maryland has been

  7   delegated the authority by the United States

  8   Environmental Protection Agency, EPA, to

  9   administer the NPDES program in the state.

 10   Final stormwater regulations were adopted by EPA

 11   in November of 1990 according to Section 402(p)

 12   of the Clean Water Act.  These regulations

 13   required in part that owners of storm drain

 14   systems serving populations greater than 100,000

 15   apply for a Phase 1 NPDES municipal stormwater

 16   permit.

 17            Based on 1990 census data, Baltimore

 18   County was considered a Phase 1 municipality due

 19   to its population, which was over 697,000 at the

 20   time.  The county submitted a two-year, two-part

 21   application and was issued an initial MS4 permit
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  1   in November 1994.  The county's first permit

  2   laid the foundation for a comprehensive approach

  3   for controlling runoff.  This was done by

  4   establishing the necessary legal authority;

  5   mapping storm drain system infrastructure;

  6   identifying sources of pollution; monitoring

  7   storm events to characterize urban runoff; and

  8   enhancing existing erosion and sediment control

  9   and stormwater management programs, and

 10   establishing -- establishing new programs for

 11   providing education and eliminating illegal

 12   storm drain system discharges.

 13            This permit was released in March -- on

 14   March 30th, 2000 and again -- let me back up

 15   there.  I kind of stumbled over that.

 16            This permit was reissued in March 2000

 17   and again in June 2005.  For both of these

 18   reissued permits, additional requirements were

 19   included for assessing water quality across the

 20   county and for restoring ten percent of the

 21   county's impervious area that was not already
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  1   managed to the maximum extent practicable.

  2            NPDES permits last for five years and a

  3   reapplication is required to be submitted as

  4   part of the county's fourth year annual report.

  5   Baltimore County submitted its fourth year

  6   annual report on June 15th, 2009.  Since that

  7   time, MDE has held numerous meetings and had

  8   many conversations with individual citizens,

  9   environmental advocates, EPA, and other local

 10   government officials that are affected by the

 11   MS4 program.  The result of these meetings and

 12   conversations is the draft permit we take up

 13   today.

 14            Yet more significant conditions have

 15   been added to this version of Baltimore County's

 16   stormwater permit largely based upon total

 17   maximum daily loads, TMDLs, recently approved by

 18   EPA for local water body impairments within the

 19   county, trash in the Baltimore Harbor, and

 20   nutrients and sediments in Chesapeake Bay.  The

 21   most significant permit condition is the



Proceedings Public hearing

CRC Salomon, Inc.    (410) 821-4888    fax (410) 821-4889                                                                            www.crcsalomon.com Page: 8

  1   doubling of the impervious area restoration

  2   requirement, from ten percent to 20 percent,

  3   that needs to occur within the five-year permit

  4   term.  These and all other remaining permit

  5   conditions have been developed for abating the

  6   discharge of pollutants from Baltimore County

  7   storm drain system and working toward meeting

  8   the state's receiving water quality criteria.

  9            That's the end of the prepared material

 10   that I wanted to read in.

 11            Is there an elected official here that

 12   wishes to speak first?  No hands?

 13            So we'll -- we'll start with -- with

 14   Bruce Gilmore.

 15            BRUCE GILMORE:  My name is Bruce A.

 16   Gilmore.  B-R-U-C-E.  A.  Gilmore,

 17   G-I-L-M-O-R-E.

 18            And I am appearing at this public

 19   hearing on the Baltimore County MS4 permit on

 20   behalf of the Anacostia Watershed Society,

 21   AWS -- Anacostia is spelled A-N-A-C-O-S-T-I-A.
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  1   -- and participating organizations of the

  2   Maryland Stormwater Consortium.

  3            The Anacostia Watershed Society wishes

  4   to share its views today because of the

  5   similarity of the Anacostia river watershed to

  6   the Baltimore County setting for this permit:

  7   Heavily developed suburban and urban

  8   neighborhoods, impaired streams and rivers

  9   receiving polluted stormwater runoff and the

 10   shared public goals of Anacostia -- Anacostia

 11   River restoration and the restoration of the

 12   Patapsco River, Middle River and Back River

 13   including the many smaller streams and

 14   tributaries to these larger rivers.  The

 15   ultimate beneficiary will be Chesapeake Bay.

 16            As an active participant in the

 17   Maryland Stormwater Consortium, AWS joins with

 18   the Baltimore area Consortium organizations in

 19   urging that the Maryland Department of the

 20   Environment take this improved permit work

 21   product and turn it into a nationally recognized
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  1   MS4 permit to the great credit of the state of

  2   Maryland and the Phase 1 permittees.

  3            There is an urgency to achieve this

  4   permit superiority.  The receiving waters and

  5   Chesapeake Bay need the immediate remedial

  6   benefits of a stronger permit.  The adverse

  7   impacts of stormwater runoff are now recognized

  8   as a growing phenomenon.  We therefore agree

  9   heartily with the MDE characterization of this

 10   permit as the, quote, backbone of the Chesapeake

 11   Bay TMDL and Watershed Improvement Plan, WIP,

 12   implementation.  Our recommendations today will

 13   add strength to this backbone and we urge their

 14   inclusion.  They will result in a permit of

 15   greater enforceability, accountability and

 16   higher benefit to cost for implementation.

 17            I will describe our recommendations

 18   briefly in order to underscore our support for

 19   them.

 20            One, Water Quality Standards.  The

 21   permittee, Baltimore County, must manage,
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  1   implement and enforce programs, plans and

  2   practices in this permit which eliminate

  3   nonstormwater discharges into the MS4 and

  4   eliminate pollutants and stormwater discharges

  5   from the MS4.  Compliance with these

  6   requirements and Parts IV through VII of the

  7   permit will constitute compliance by the county

  8   with the Clean Water Act.

  9            Number two, Restoration Plans also

 10   known as TMDL Implementation Plans.  The permit

 11   should require the county to prepare plans as

 12   enforceable permit requirements to implement

 13   approved total maximum daily loads, TMDL, and

 14   waste load allocations, WLA, with compliance

 15   schedules containing the final date for meeting

 16   applicable WLAs and interim milestones and

 17   numeric benchmarks.  These deadlines and

 18   requirements must be consistent with the

 19   Chesapeake Bay TMDL and Watershed Implementation

 20   Plans.

 21            Three, Impervious Area -- I'm sorry.
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  1   Impervious Surface Restoration.  As part of the

  2   permit requirement to restore, during each

  3   five-year term, 20 percent of impervious

  4   surface, the permit must also require the county

  5   to use environmental site design, ESD, unless

  6   it -- unless it can prove the infeasibility of

  7   such use and retain, on site, at least one inch

  8   of stormwater from a 24-hour storm using ESD.

  9            Four, Maintenance.  The permit must

 10   require the county to establish within a time

 11   frame a maintenance plan for county-owned and

 12   operated practices and accountability

 13   requirements for all noncounty-owned and

 14   operated practices.

 15            Monitoring.  The permit must require

 16   the county, within two years of the effective

 17   date, to establish a monitoring program

 18   sufficient to assess compliance with all the

 19   provisions of the permit including TMDL

 20   restoration plans.

 21            Six, Public Participation in
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  1   Restoration Plans and Stormwater Management

  2   Programs.  The permit must require that public

  3   partition (sic) plans for restoration and

  4   stormwater management programs include any

  5   requested public hearing and continual public

  6   outreach and public input into such plans and

  7   30-day comment periods.

  8            Seven, Maximum Extent Practicable.  The

  9   permit should require that all stormwater

 10   discharges to the MS4 be controlled to the

 11   maximum extent practicable and that periodic

 12   evaluations by MDE be undertaken to assure such

 13   control is being met.

 14            Other Management Program Issues.  The

 15   permit should require that exemptions under the

 16   Stormwater Management Act of 2007 should be

 17   justified and that the associated pollutant

 18   loads resulting from such granted exemptions be

 19   identified and also justified.

 20            Nine and final, Completion of Local

 21   Code Changes So as Not to Block the Use of
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  1   Environmental Site Design.  The permit should

  2   require the County Council and Executive amend

  3   local land use and other ordinances within two

  4   years, to remove any impediments to use of ESD

  5   and to the implementation of the 2007 Stormwater

  6   Management Act.

  7            I am including a text which contains

  8   our recommendations including language

  9   additions.  I request that it and this statement

 10   be part of today's hearing record.

 11            AWS and the Consortium strongly believe

 12   that these recommended changes to the MS4 permit

 13   will add strength to the stormwater runoff

 14   remediation efforts.  We therefore urge MDE to

 15   adopt these recommended changes during the

 16   period of time after today's public hearing and

 17   the issuance of the final permit text.  We

 18   accompany our request with our steadfast

 19   commitment to assist both MDE and Baltimore

 20   County in the full implementation of the permit

 21   particularly in the reaching out to the citizens
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  1   to increase their understanding and support.

  2            We greatly appreciate the opportunity

  3   to print -- present our views at this public

  4   hearing.

  5            Do I give this to you?

  6            MR. CLEVENGER:  Yeah.  Note on the

  7   record, please, Shannon, that -- that

  8   Mr. Gilmore's giving us his testimony and his

  9   recommendations from Anacostia Watershed

 10   Society.  Thanks.

 11            BRUCE GILMORE:  Thank you.

 12            MR. CLEVENGER:  Thanks, Bruce.

 13            BRUCE GILMORE:  Sure.

 14            MR. CLEVENGER:  David Flores?

 15            DAVID FLORES:  Good afternoon.  My name

 16   is David Flores.  That's D-A-V-I-D.  Last name,

 17   F as in Frank L-O-R-E-S.  And I am the Water

 18   Quality Manager for the Baltimore Harbor Water

 19   Keeper Program, which is a program of the

 20   organization Blue Water Baltimore.  I'm

 21   presenting these comments today on behalf of my
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  1   organization, Blue Water Baltimore, and on

  2   behalf of Earth Justice.

  3            We urge MDE to revise the draft permit

  4   for the Baltimore County storm sewer system and

  5   publish a revised draft for public comment as

  6   soon as possible.

  7            The residents and visitors at this

  8   watershed deserve clean, restored rivers and

  9   streams in which to safely fish and swim and

 10   enjoy the simple beauty of our natural

 11   environment.

 12            Polluted stormwater entering our

 13   waterways creates a threat not only to the

 14   environment but to public health.

 15            The county's stormwater system is not

 16   the only source of pollution that needs to be

 17   addressed, but it is an important one.  It

 18   conveys a wide range of pollution types,

 19   including, sewerage, industrial toxins, nutrient

 20   and sediments and trash into our local

 21   waterways.
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  1            For Baltimore County, the renewal of

  2   this permit presents an enormous opportunity to

  3   create green jobs, attract more local businesses

  4   to help build the economy, and improve the

  5   quality of life for everyone in the county by

  6   making it a healthier and more sustainable

  7   community.

  8            For Maryland, the renewal of this

  9   permit implicates a number of mandatory legal

 10   requirements.  Primary among them is MDE's own

 11   regulations, which allow MDE to issue a

 12   pollution discharge permit only if MDE makes a

 13   determination that, quote, The discharge is or

 14   will be in compliance with all applicable

 15   standards of effluent limitations, surface and

 16   ground water water quality standards, the

 17   federal Clean Water Act, and best available

 18   technology, among other things, end quote.  This

 19   is clearly set forth in the regulations at

 20   26.08.04.02A(1).

 21            We know that MDE intends to use this
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  1   permit as a template for others in the state.

  2   In order to meet legal requirements and be

  3   effective, we think MDE needs to revise the

  4   permit to adjust the following matters at a

  5   minimum:

  6            First, Compliance With Water Quality

  7   Standards.  The permit needs to include clear

  8   and plain language that prohibits nonstormwater

  9   discharges into the stormwater system, including

 10   discharges from the sanitary sewer system, and

 11   prohibits discharge of pollutants from the

 12   stormwater system that cause violations of

 13   applicable water quality standards.  The

 14   proposed permit language is confusing and

 15   unclear on this point.

 16            Second, TMDL Implementation Plans.  The

 17   permit needs to require TMDL implementation

 18   plans that include enforceable interim

 19   milestones and benchmarks in addition to dates

 20   for final attainment.  And because these TMDL

 21   implementation plans and compliance schedules
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  1   are legally required, MDE needs to approve them

  2   through a formal permit modification.

  3            Third, Representative Monitoring.  The

  4   permit needs to require a monitoring program

  5   that is representative of the stormwater system.

  6   The monitoring plan needs to provide the

  7   adequate amount and kind of information needed

  8   to assess compliance with interim and final

  9   deadlines in the permit.  Proposed monitoring

 10   requirements do not provide representative data.

 11   Similarly, the permit needs to require a more

 12   robust illicit discharge detection and

 13   elimination program, including more extensive

 14   outfall screening and requirements and deadlines

 15   for illicit source elimination and enforcement.

 16            Fourth, Maintenance.  MDE needs to

 17   require that stormwater control practices are

 18   not just installed and retrofitted as

 19   appropriate, but also maintained as needed.

 20            Let me close by saying that the renewal

 21   of this permit marks a crucial point in
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  1   restoration of Maryland's waters, including the

  2   Baltimore Harbor and Chesapeake Bay.  The

  3   harbor, the bay, and rivers and streams of

  4   Baltimore County cannot wait another five years

  5   or more of inadequate progress.

  6            We thank MDE and Baltimore County for

  7   the efforts made thus far, but the above changes

  8   to the draft permit are imperative to ensure

  9   real progress moving forward.  Thank you.

 10            MR. CLEVENGER:  Thank you, David.

 11            Betsy Nicholas?

 12            For the record, David has given us

 13   comments from the Baltimore Harbor Waterkeeper.

 14            BETSY NICHOLAS:  Good afternoon.  My

 15   name is Betsy Nicholas.  B-E-T-S-Y,

 16   n-I-C-H-O-L-A-S.  I'm the executive director of

 17   waterkeepers Chesapeake.  We are coalition of 18

 18   independent waterkeeper organizations operating

 19   throughout the Chesapeake and coastal bay

 20   watersheds.  Fourteen of these programs operate

 21   in Maryland.
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  1            Section 402(p)3B of the Clean Water Act

  2   states that MS4 permits must require stormwater

  3   controls to reduce the discharges of pollutants

  4   to the maximum extent practicable.

  5            EPA further requires that best

  6   management practices and programs implemented

  7   pursuant to this permit must be consistent with

  8   applicable waste load allocations developed

  9   under EPA-approved total maximum daily loads.

 10            According to the Clean Water Act, MDE

 11   must ensure that the Baltimore County MS4

 12   permit, and all MS4 permits in Maryland, comply

 13   with applicable water quality standards.

 14            We are concerned that the draft permit

 15   lacks specificity as to the meeting of TMDL

 16   deadlines both for the Chesapeake Bay and for

 17   local water bodies.  We note that the Chesapeake

 18   Bay TMDL deadlines for nutrients and sediments

 19   are 2017 for implementing 60 percent of actions

 20   needed and 2025 for full implementation.  There

 21   is no mention of these deadlines in the draft
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  1   permit, and we recommend that the TMDL

  2   implementation and restoration plans meet the

  3   2017 and 2025 dates.

  4            MDE must also review TMDL restoration

  5   plans to ensure that they require compliance

  6   schedules for discharges that do not comply with

  7   permit conditions, effluent limits or water

  8   quality standards, or the compliance be reached

  9   in the shortest reasonable time consistent with

 10   the requirements of the federal Clean Water Act

 11   and state law or regulations.

 12            We are concerned with the legal and

 13   technical flaws in this draft permit, and this

 14   draft will become the template for every

 15   remaining Phase 1 jurisdiction MS4 permit, and

 16   potentially used to guide the development of the

 17   Phase 2 jurisdiction MS4 permits.  Using this

 18   flawed permit as a template for these

 19   jurisdictions will directly impact the

 20   watersheds in various local waterkeeper

 21   organizations.
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  1            Additionally, many of these

  2   organizations have members who recreate in

  3   Baltimore County watersheds and are, therefore,

  4   harmed by water pollution originating from the

  5   MS4 releases in Baltimore County and this draft

  6   permit.

  7            Lastly, due to the fact that the

  8   pollution originating from MS4 outfalls and

  9   Baltimore County watersheds discharge into the

 10   Chesapeake Bay, this draft permit harms the

 11   ability of the Waterkeeper Chesapeake

 12   organizations to conduct their work to clean up

 13   the local waterways and the bay.

 14            Thank you for considering our comments

 15   today.

 16            MR. CLEVENGER:  Thanks, Betsy.

 17            Mr. LeGardeur, your first name is?

 18            THEAUX LEGARDEUR:  Theaux.

 19            MR. CLEVENGER:  Theaux.  Wow.  I would

 20   have never guessed that one.

 21            THEAUX LEGARDEUR:  It's a tough one.
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  1            MR. CLEVENGER:  No, it's not.  I

  2   just -- go ahead.

  3            THEAUX LEGARDEUR:  My name is

  4   Theaux LeGardeur.  T-H-E-A-U-X,

  5   L-E-G-A-R-D-E-U-R.  I serve as the Gunpowder

  6   Riverkeeper and the director of a 501(C)3

  7   member-based nonprofit characterized by the IRS

  8   under natural resources protection and

  9   conservation.  Our members work, live, and

 10   recreate along the 53 miles of Gunpowder River

 11   and its 217 miles of tributaries.

 12            I'd like to thank Baltimore County and

 13   MDE for the opportunity to provide comments on

 14   the MS4 permit, and recognize that Baltimore

 15   County has a storied history of land

 16   preservation and is nationally recognized for

 17   its protective zoning and responsible land use.

 18            Gunpowder Riverkeeper views the

 19   Baltimore County MS4 as another way for the

 20   county to lead the way in the state and county

 21   in stormwater protection.
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  1            Respectfully, I'd offer the current

  2   draft MS4 need revisions to be legally

  3   defensible and to avoid the potential for

  4   appeal.

  5            Baltimore County's MS4 should be framed

  6   in a context relating that it is protective of

  7   Clean Water Act language, not simply moving

  8   towards compliance.  And, namely, that deadlines

  9   for implementation are absent from the draft

 10   permit.

 11            Recent history on stormwater management

 12   exemplified by a Baltimore Sun article in May

 13   26th, 2010, reported that Baltimore County led

 14   the state in granting 75 percent of 400

 15   stormwater waivers filed statewide.  This type

 16   of local grandfathering of state-mandated

 17   pollution laws subverts MDE's good work on

 18   sediment control.

 19            COMAR is clear that environmental site

 20   design waivers are permissive and discretionary

 21   by the director.  Gunpowder Riverkeeper suggests
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  1   that maximum extent practicable should relate to

  2   implementation of the SD, not waivers.

  3            Based on existing TMDLs in Baltimore

  4   County for Pretty Boy and Loch Raven Reservoirs,

  5   the MS4 should adopt chemical monitoring of

  6   concentrations of mercury and PCBs.  Despite the

  7   Baltimore County Sanitary Sewer Consent Decree,

  8   overflows and dry conditions in March and April

  9   of 2013 attributed to vandals were nonetheless

 10   illegal.  Over a thousand miles of tributaries

 11   drain into the reservoirs locally, and the

 12   current finished water supply in Baltimore City

 13   contains 20 milligrams a liter of sodium, the

 14   lower limit for individuals on sodium-restricted

 15   diets.  For this reason, levels of chlorides and

 16   sodium must be addressed in the MS4.

 17            Significant reductions must also be

 18   made in the use of fertilizer, pesticides, and

 19   de-icing to protect local drinking water

 20   supplies for the 1.8 million metro area

 21   residents that rely on this water source.
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  1            The master plan 2020 highlights tier

  2   two waters and suggests the county meet any

  3   degradation requirements of the Clean Water Act.

  4            A strong Baltimore County MS4 will link

  5   needed reductions in attainment of the water

  6   quality standards with an emphasis on any

  7   degradation statutes.

  8            Baltimore County has 2100 miles of

  9   streams, a majority of which host wild brown

 10   trout and native brook trout.  These fish are

 11   important indicators of water quality, and

 12   protecting cold water habitat in the upper

 13   watershed with respect to the MS4 will safeguard

 14   the lower reservoir and watershed habitat for

 15   crabs, perch and rockfish and the lower

 16   Gunpowder as it enters the Chesapeake Bay.

 17   Thank you.

 18            MR. CLEVENGER:  Thank you, Theaux.

 19            And last but not least, Elaine Lutz.

 20            ELAINE LUTZ:  Good afternoon.  My name

 21   is Elaine Lutz.  E-L-A-I-N-E, L-U-T-Z.  And I'm
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  1   staff attorney for Chesapeake Bay Foundation.

  2   And I am giving this statement on behalf of the

  3   Chesapeake Bay Foundation and our more than

  4   100,000 members in Maryland, and we appreciate

  5   the opportunity to do so.

  6            Stormwater runoff from developed urban

  7   areas is an obvious and significant source of

  8   pollution that contaminates local water bodies

  9   in and around Baltimore County.  Not only does

 10   the stormwater runoff contain nitrogen,

 11   phosphorus and sediment, it also washes oil

 12   products, heavy metals, and trash into the bay

 13   tributaries.  All of these pollutants are a

 14   problem for Baltimore County as reflected by the

 15   2017 TMDLs and local waters in the bay.

 16            Unfortunately, stormwater runoff is the

 17   fastest growing and only growing source of these

 18   pollutants; therefore, a strong MS4 permit is

 19   crucial for Baltimore County, not only because

 20   they impair local waters, but also because of

 21   the proximity to the bay.
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  1            This tentative permit is an improvement

  2   over previous permit cycles as it incorporates

  3   the TMDL, but we believe that there are some

  4   areas in which it needs further improvement.

  5            Many of these areas have to do with

  6   providing clear objective standards that a

  7   permittee can easily understand and follow.

  8            First, the permits must include a

  9   quantification of the current loading of

 10   nitrogen, phosphorus, and sediment from all

 11   identified sources to establish a quantitative

 12   baseline from which to assess progress towards

 13   either the baywide TMDL or any local TMDLs.

 14            Currently, there's no way to determine

 15   whether the stormwater management practices

 16   considered or implemented are reducing pollutant

 17   loads down to the waste load allocations since

 18   there's no requirement to assess the current

 19   baseline pollutant loads or incorporate that

 20   baseline to the permit.

 21            Because this new permit seeks to tie
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  1   the MS4 implementation to meeting the Watershed

  2   Implementation Plan goals, these sources should

  3   apply Chesapeake Bay Model values or monitored

  4   Event Mean Concentrations to quantify the

  5   current loading of nitrogen, phosphorus, and

  6   sediment from the existing stormwater

  7   infrastructure.

  8            Second, Sections in the Permit

  9   Concerning TMDLs, Restoration Plans, and

 10   Management Programs must be clarified,

 11   strengthened, and made fully enforceable and

 12   accountable.

 13            First, the section on stormwater

 14   management should require programmatic

 15   assessment of the impact of stormwater

 16   exemptions and waivers.  Since the MDE

 17   Guidelines for impervious assessment

 18   calculations, which are incorporated into the

 19   permit, assume certain loads based on the era of

 20   development, development that did not comply

 21   with all existing stormwater laws and
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  1   regulations must be recorded and accounted for.

  2            The final date for meeting applicable

  3   waste load allocations must be incorporated into

  4   a compliance schedule that include interim

  5   milestones and numeric benchmarks as other

  6   commenters have noted.  This should be

  7   consistent with the deadlines associated with

  8   the Chesapeake Bay TMDL and the Watershed

  9   Implementation Plan.  These milestones are

 10   essential to determining whether the

 11   implementation strategy and chosen practices are

 12   sufficient to meet final waste load allocations.

 13   Also, the TMDL implementation plans and

 14   compliance schedules are legally required under

 15   federal regulation when final compliance is over

 16   one year, as it is in this draft permit.

 17            MDE must approve these modifications

 18   through a formal permit modification process

 19   with the associated public participation.

 20            The restoration plans required in this

 21   draft permit lack any specific quantitative
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  1   measurement of restoration, but, instead, they

  2   allow treatment by use of any practice found in

  3   the 2000 Maryland Stormwater Design Manual.  You

  4   heard some on the benefit of Environmental Site

  5   design today, and I would recommend that

  6   Environmental Site Design is use preferentially

  7   in meeting the goals under this permit.

  8            Finally, the permit must include a

  9   monitoring and assessment program which is

 10   capable of providing accurate, timely

 11   representative and statistically significant

 12   information on water quality countywide.

 13            The monitoring in this draft permit

 14   includes only two small watersheds, and one of

 15   the two only requires physical stream

 16   monitoring.  Adequate and representative

 17   monitoring is crucial to the success of the

 18   county's stormwater program to ensure that the

 19   waste load allocations are being met as

 20   required.

 21            Further, federal regulations require
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  1   all NPDES permits to contain monitoring

  2   requirements, quote, to assure compliance with

  3   permit limitations.  Further, they must be of,

  4   quote, the type, intervals and frequencies

  5   sufficient to yield data which are

  6   representative of a monitored activity.

  7   Adequate monitoring in the county not only will

  8   ensure that the goals are being met and that the

  9   numeric benchmarks are being met, but it also

 10   provides crucial data for updating our modeling

 11   both in the county and across the bay watershed.

 12            Thank you for allowing me to provide

 13   these comments today.  And as with others, I

 14   would like to enter a written statement into the

 15   record.

 16            MR. CLEVENGER:  Thanks, Elaine.

 17            ELAINE LUTZ:  Thank you.

 18            MR. CLEVENGER:  Elaine's giving us a

 19   copy -- is it formal comments other than what

 20   you just said, or is it both?

 21            ELAINE LUTZ:  A little bit more
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  1   detailed than what I just said, yes.

  2            MR. CLEVENGER:  Okay.

  3            ELAINE LUTZ:  We'll be providing the

  4   formal comments, too, by the end of the formal

  5   comment period.

  6            MR. CLEVENGER:  Thanks.

  7            ELAINE LUTZ:  Thanks.

  8            MR. CLEVENGER:  Does anybody else wish

  9   to speak?  No hands.

 10            So to wrap things up, we are keeping

 11   the public record open until July 10th, 2013.

 12            Anybody present or anybody from the

 13   public can submit written comments to the

 14   department until after that date, July 10.

 15            Comments should be submitted to Ray,

 16   Mr. Ray Bahr, Maryland Department of the

 17   Environment, Water Management Administration,

 18   Sediment, Stormwater and Dam Safety Program,

 19   1800 Washington Boulevard, Suite 440, Baltimore,

 20   Maryland 21230.  Or you can email Ray at

 21   Raymond -- R-A-Y-M-O-N-D -- .Bahr -- B-A-H-R --
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  1   at Maryland.gov.

  2            After the comment period closes on

  3   July 10, MDE will develop a response to comments

  4   document that will support a final determination

  5   to issue Baltimore County MS4 permit.

  6            Anyone who signed up on our attendance

  7   sheet today or gave testimony will be added to

  8   MDE's interested parties' list, if you're not

  9   already on it, for Baltimore County and will be

 10   kept apprised of all permit actions by email

 11   announcements.

 12            Thanks everyone for coming out on this

 13   hot afternoon.  Thanks to Shannon for jotting

 14   down everything we uttered, and we'll close the

 15   hearing record now.  Thanks.

 16            (Whereupon, the hearing concluded at

 17      4:37 p.m.)

 18                  --------------------

 19

 20

 21
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  1   STATE  OF  MARYLAND)
                     ) ss

  2   COUNTY OF BALTIMORE)

  3            I, Shannon M. Wright, a Notary Public

  4   in and for the State and County aforesaid, do

  5   hereby certify that the aforegoing is a true and

  6   accurate transcription of the proceedings

  7   indicated.

  8            I certify that I am not of counsel,

  9   attorney, or relative to any party, or otherwise

 10   interested in the events of this matter.

 11            In witness whereof, I have hereunto set

 12   my hand and affixed my notarial seal this 5th

 13   day of July 2013.

 14

 15                        ___________________________
                            Shannon M. Wright

 16                               Notary Public

 17

  My commission expires July 26, 2015.
 18

 19

 20

 21
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 01                P R O C E E D I N G S
 02           MR. CLEVENGER:  Good afternoon and
 03  welcome.  Today is Wednesday, June 26th, 2013,
 04  and it's about 4:00 in the afternoon.  We are in
 05  the hearing room of the Jefferson Building in
 06  Towson, Maryland to hold a public hearing
 07  regarding the Maryland Department of the
 08  Environment's, MDE, tentative determination to
 09  issue Baltimore County a National Pollutant
 10  Discharge Elimination System, NPDES, municipal
 11  separate storm sewer system permit.  That's a
 12  mouthful, isn't it?  MS4.
 13           My name is Brian Clevenger, and I'm the
 14  Manager of the Sediment, Stormwater, and Dam
 15  Safety Program within MDE's Water Management
 16  Administration.
 17           With me today from MDE is Ray Bahr.
 18  Ray is the Chief of the Program Review Division
 19  within our program and, among his other varied
 20  duties, is responsible for administering the
 21  Maryland's NPDES municipal stormwater permit
�0003
 01  program.
 02           Thanks to Ray and Steve for having us,
 03  and Shannon for putting this all down in -- in
 04  the record.
 05           In accordance with the Administrative
 06  Procedures Act, a tentative determination to
 07  issue Baltimore County an MS4 permit was
 08  advertised in The Jeffersonian in The Baltimore
 09  Sun on May 2nd and May 9th, 2013.  Also, MDE
 10  sent notice to everyone on Baltimore County's
 11  interested parties' list and publicized the
 12  tentative determination on the department's web
 13  page where the draft permit and supporting fact
 14  sheet material can be found.
 15           Anyone who signed in today wishing to
 16  speak, or signed the attendance sheet, will
 17  receive notice of any further permit actions
 18  regarding Baltimore County's draft permit.  If
 19  you haven't signed up and you wish to be on the
 20  interested parties' list, please do so before
 21  you leave at the end of the hearing.
�0004
 01           I have prepared remarks that I intend
 02  to read into the record, and then I will give
 03  any elected officials that are present first
 04  dibs at speaking providing comment on the
 05  tentative determination on this permit.  After
 06  that, we will work chronologically through the
 07  four speakers that we have signed up to -- to
 08  testify.  We have -- we have the room for two
 09  hours.  I don't think that's going to be a --
 10  time limit's going to be a problem, but I do ask
 11  that when you come to give your testimony,
 12  please identify yourself, spell your first and
 13  last name and any organization that you're
 14  affiliated with, please.
 15           Okay.  I will begin the -- the prepared
 16  statement.
 17           The purpose of today's hearing is to
 18  accept public comment on MDE's tentative
 19  determination to issue Baltimore County a
 20  municipal separate storm sewer system, MS4,
 21  permit.  This hearing is being held to honor a
�0005
 01  request submitted on May 22nd, 2013 from
 02  Ms. Christine Meyers representing blue -- Blue
 03  Water Baltimore.  This hearing allows MDE to
 04  meet its obligations under Maryland's
 05  Administrative Procedures Act.
 06           For background, Maryland has been
 07  delegated the authority by the United States
 08  Environmental Protection Agency, EPA, to
 09  administer the NPDES program in the state.
 10  Final stormwater regulations were adopted by EPA
 11  in November of 1990 according to Section 402(p)
 12  of the Clean Water Act.  These regulations
 13  required in part that owners of storm drain
 14  systems serving populations greater than 100,000
 15  apply for a Phase 1 NPDES municipal stormwater
 16  permit.
 17           Based on 1990 census data, Baltimore
 18  County was considered a Phase 1 municipality due
 19  to its population, which was over 697,000 at the
 20  time.  The county submitted a two-year, two-part
 21  application and was issued an initial MS4 permit
�0006
 01  in November 1994.  The county's first permit
 02  laid the foundation for a comprehensive approach
 03  for controlling runoff.  This was done by
 04  establishing the necessary legal authority;
 05  mapping storm drain system infrastructure;
 06  identifying sources of pollution; monitoring
 07  storm events to characterize urban runoff; and
 08  enhancing existing erosion and sediment control
 09  and stormwater management programs, and
 10  establishing -- establishing new programs for
 11  providing education and eliminating illegal
 12  storm drain system discharges.
 13           This permit was released in March -- on
 14  March 30th, 2000 and again -- let me back up
 15  there.  I kind of stumbled over that.
 16           This permit was reissued in March 2000
 17  and again in June 2005.  For both of these
 18  reissued permits, additional requirements were
 19  included for assessing water quality across the
 20  county and for restoring ten percent of the
 21  county's impervious area that was not already
�0007
 01  managed to the maximum extent practicable.
 02           NPDES permits last for five years and a
 03  reapplication is required to be submitted as
 04  part of the county's fourth year annual report.
 05  Baltimore County submitted its fourth year
 06  annual report on June 15th, 2009.  Since that
 07  time, MDE has held numerous meetings and had
 08  many conversations with individual citizens,
 09  environmental advocates, EPA, and other local
 10  government officials that are affected by the
 11  MS4 program.  The result of these meetings and
 12  conversations is the draft permit we take up
 13  today.
 14           Yet more significant conditions have
 15  been added to this version of Baltimore County's
 16  stormwater permit largely based upon total
 17  maximum daily loads, TMDLs, recently approved by
 18  EPA for local water body impairments within the
 19  county, trash in the Baltimore Harbor, and
 20  nutrients and sediments in Chesapeake Bay.  The
 21  most significant permit condition is the
�0008
 01  doubling of the impervious area restoration
 02  requirement, from ten percent to 20 percent,
 03  that needs to occur within the five-year permit
 04  term.  These and all other remaining permit
 05  conditions have been developed for abating the
 06  discharge of pollutants from Baltimore County
 07  storm drain system and working toward meeting
 08  the state's receiving water quality criteria.
 09           That's the end of the prepared material
 10  that I wanted to read in.
 11           Is there an elected official here that
 12  wishes to speak first?  No hands?
 13           So we'll -- we'll start with -- with
 14  Bruce Gilmore.
 15           BRUCE GILMORE:  My name is Bruce A.
 16  Gilmore.  B-R-U-C-E.  A.  Gilmore,
 17  G-I-L-M-O-R-E.
 18           And I am appearing at this public
 19  hearing on the Baltimore County MS4 permit on
 20  behalf of the Anacostia Watershed Society,
 21  AWS -- Anacostia is spelled A-N-A-C-O-S-T-I-A.
�0009
 01  -- and participating organizations of the
 02  Maryland Stormwater Consortium.
 03           The Anacostia Watershed Society wishes
 04  to share its views today because of the
 05  similarity of the Anacostia river watershed to
 06  the Baltimore County setting for this permit:
 07  Heavily developed suburban and urban
 08  neighborhoods, impaired streams and rivers
 09  receiving polluted stormwater runoff and the
 10  shared public goals of Anacostia -- Anacostia
 11  River restoration and the restoration of the
 12  Patapsco River, Middle River and Back River
 13  including the many smaller streams and
 14  tributaries to these larger rivers.  The
 15  ultimate beneficiary will be Chesapeake Bay.
 16           As an active participant in the
 17  Maryland Stormwater Consortium, AWS joins with
 18  the Baltimore area Consortium organizations in
 19  urging that the Maryland Department of the
 20  Environment take this improved permit work
 21  product and turn it into a nationally recognized
�0010
 01  MS4 permit to the great credit of the state of
 02  Maryland and the Phase 1 permittees.
 03           There is an urgency to achieve this
 04  permit superiority.  The receiving waters and
 05  Chesapeake Bay need the immediate remedial
 06  benefits of a stronger permit.  The adverse
 07  impacts of stormwater runoff are now recognized
 08  as a growing phenomenon.  We therefore agree
 09  heartily with the MDE characterization of this
 10  permit as the, quote, backbone of the Chesapeake
 11  Bay TMDL and Watershed Improvement Plan, WIP,
 12  implementation.  Our recommendations today will
 13  add strength to this backbone and we urge their
 14  inclusion.  They will result in a permit of
 15  greater enforceability, accountability and
 16  higher benefit to cost for implementation.
 17           I will describe our recommendations
 18  briefly in order to underscore our support for
 19  them.
 20           One, Water Quality Standards.  The
 21  permittee, Baltimore County, must manage,
�0011
 01  implement and enforce programs, plans and
 02  practices in this permit which eliminate
 03  nonstormwater discharges into the MS4 and
 04  eliminate pollutants and stormwater discharges
 05  from the MS4.  Compliance with these
 06  requirements and Parts IV through VII of the
 07  permit will constitute compliance by the county
 08  with the Clean Water Act.
 09           Number two, Restoration Plans also
 10  known as TMDL Implementation Plans.  The permit
 11  should require the county to prepare plans as
 12  enforceable permit requirements to implement
 13  approved total maximum daily loads, TMDL, and
 14  waste load allocations, WLA, with compliance
 15  schedules containing the final date for meeting
 16  applicable WLAs and interim milestones and
 17  numeric benchmarks.  These deadlines and
 18  requirements must be consistent with the
 19  Chesapeake Bay TMDL and Watershed Implementation
 20  Plans.
 21           Three, Impervious Area -- I'm sorry.
�0012
 01  Impervious Surface Restoration.  As part of the
 02  permit requirement to restore, during each
 03  five-year term, 20 percent of impervious
 04  surface, the permit must also require the county
 05  to use environmental site design, ESD, unless
 06  it -- unless it can prove the infeasibility of
 07  such use and retain, on site, at least one inch
 08  of stormwater from a 24-hour storm using ESD.
 09           Four, Maintenance.  The permit must
 10  require the county to establish within a time
 11  frame a maintenance plan for county-owned and
 12  operated practices and accountability
 13  requirements for all noncounty-owned and
 14  operated practices.
 15           Monitoring.  The permit must require
 16  the county, within two years of the effective
 17  date, to establish a monitoring program
 18  sufficient to assess compliance with all the
 19  provisions of the permit including TMDL
 20  restoration plans.
 21           Six, Public Participation in
�0013
 01  Restoration Plans and Stormwater Management
 02  Programs.  The permit must require that public
 03  partition (sic) plans for restoration and
 04  stormwater management programs include any
 05  requested public hearing and continual public
 06  outreach and public input into such plans and
 07  30-day comment periods.
 08           Seven, Maximum Extent Practicable.  The
 09  permit should require that all stormwater
 10  discharges to the MS4 be controlled to the
 11  maximum extent practicable and that periodic
 12  evaluations by MDE be undertaken to assure such
 13  control is being met.
 14           Other Management Program Issues.  The
 15  permit should require that exemptions under the
 16  Stormwater Management Act of 2007 should be
 17  justified and that the associated pollutant
 18  loads resulting from such granted exemptions be
 19  identified and also justified.
 20           Nine and final, Completion of Local
 21  Code Changes So as Not to Block the Use of
�0014
 01  Environmental Site Design.  The permit should
 02  require the County Council and Executive amend
 03  local land use and other ordinances within two
 04  years, to remove any impediments to use of ESD
 05  and to the implementation of the 2007 Stormwater
 06  Management Act.
 07           I am including a text which contains
 08  our recommendations including language
 09  additions.  I request that it and this statement
 10  be part of today's hearing record.
 11           AWS and the Consortium strongly believe
 12  that these recommended changes to the MS4 permit
 13  will add strength to the stormwater runoff
 14  remediation efforts.  We therefore urge MDE to
 15  adopt these recommended changes during the
 16  period of time after today's public hearing and
 17  the issuance of the final permit text.  We
 18  accompany our request with our steadfast
 19  commitment to assist both MDE and Baltimore
 20  County in the full implementation of the permit
 21  particularly in the reaching out to the citizens
�0015
 01  to increase their understanding and support.
 02           We greatly appreciate the opportunity
 03  to print -- present our views at this public
 04  hearing.
 05           Do I give this to you?
 06           MR. CLEVENGER:  Yeah.  Note on the
 07  record, please, Shannon, that -- that
 08  Mr. Gilmore's giving us his testimony and his
 09  recommendations from Anacostia Watershed
 10  Society.  Thanks.
 11           BRUCE GILMORE:  Thank you.
 12           MR. CLEVENGER:  Thanks, Bruce.
 13           BRUCE GILMORE:  Sure.
 14           MR. CLEVENGER:  David Flores?
 15           DAVID FLORES:  Good afternoon.  My name
 16  is David Flores.  That's D-A-V-I-D.  Last name,
 17  F as in Frank L-O-R-E-S.  And I am the Water
 18  Quality Manager for the Baltimore Harbor Water
 19  Keeper Program, which is a program of the
 20  organization Blue Water Baltimore.  I'm
 21  presenting these comments today on behalf of my
�0016
 01  organization, Blue Water Baltimore, and on
 02  behalf of Earth Justice.
 03           We urge MDE to revise the draft permit
 04  for the Baltimore County storm sewer system and
 05  publish a revised draft for public comment as
 06  soon as possible.
 07           The residents and visitors at this
 08  watershed deserve clean, restored rivers and
 09  streams in which to safely fish and swim and
 10  enjoy the simple beauty of our natural
 11  environment.
 12           Polluted stormwater entering our
 13  waterways creates a threat not only to the
 14  environment but to public health.
 15           The county's stormwater system is not
 16  the only source of pollution that needs to be
 17  addressed, but it is an important one.  It
 18  conveys a wide range of pollution types,
 19  including, sewerage, industrial toxins, nutrient
 20  and sediments and trash into our local
 21  waterways.
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 01           For Baltimore County, the renewal of
 02  this permit presents an enormous opportunity to
 03  create green jobs, attract more local businesses
 04  to help build the economy, and improve the
 05  quality of life for everyone in the county by
 06  making it a healthier and more sustainable
 07  community.
 08           For Maryland, the renewal of this
 09  permit implicates a number of mandatory legal
 10  requirements.  Primary among them is MDE's own
 11  regulations, which allow MDE to issue a
 12  pollution discharge permit only if MDE makes a
 13  determination that, quote, The discharge is or
 14  will be in compliance with all applicable
 15  standards of effluent limitations, surface and
 16  ground water water quality standards, the
 17  federal Clean Water Act, and best available
 18  technology, among other things, end quote.  This
 19  is clearly set forth in the regulations at
 20  26.08.04.02A(1).
 21           We know that MDE intends to use this
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 01  permit as a template for others in the state.
 02  In order to meet legal requirements and be
 03  effective, we think MDE needs to revise the
 04  permit to adjust the following matters at a
 05  minimum:
 06           First, Compliance With Water Quality
 07  Standards.  The permit needs to include clear
 08  and plain language that prohibits nonstormwater
 09  discharges into the stormwater system, including
 10  discharges from the sanitary sewer system, and
 11  prohibits discharge of pollutants from the
 12  stormwater system that cause violations of
 13  applicable water quality standards.  The
 14  proposed permit language is confusing and
 15  unclear on this point.
 16           Second, TMDL Implementation Plans.  The
 17  permit needs to require TMDL implementation
 18  plans that include enforceable interim
 19  milestones and benchmarks in addition to dates
 20  for final attainment.  And because these TMDL
 21  implementation plans and compliance schedules
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 01  are legally required, MDE needs to approve them
 02  through a formal permit modification.
 03           Third, Representative Monitoring.  The
 04  permit needs to require a monitoring program
 05  that is representative of the stormwater system.
 06  The monitoring plan needs to provide the
 07  adequate amount and kind of information needed
 08  to assess compliance with interim and final
 09  deadlines in the permit.  Proposed monitoring
 10  requirements do not provide representative data.
 11  Similarly, the permit needs to require a more
 12  robust illicit discharge detection and
 13  elimination program, including more extensive
 14  outfall screening and requirements and deadlines
 15  for illicit source elimination and enforcement.
 16           Fourth, Maintenance.  MDE needs to
 17  require that stormwater control practices are
 18  not just installed and retrofitted as
 19  appropriate, but also maintained as needed.
 20           Let me close by saying that the renewal
 21  of this permit marks a crucial point in
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 01  restoration of Maryland's waters, including the
 02  Baltimore Harbor and Chesapeake Bay.  The
 03  harbor, the bay, and rivers and streams of
 04  Baltimore County cannot wait another five years
 05  or more of inadequate progress.
 06           We thank MDE and Baltimore County for
 07  the efforts made thus far, but the above changes
 08  to the draft permit are imperative to ensure
 09  real progress moving forward.  Thank you.
 10           MR. CLEVENGER:  Thank you, David.
 11           Betsy Nicholas?
 12           For the record, David has given us
 13  comments from the Baltimore Harbor Waterkeeper.
 14           BETSY NICHOLAS:  Good afternoon.  My
 15  name is Betsy Nicholas.  B-E-T-S-Y,
 16  n-I-C-H-O-L-A-S.  I'm the executive director of
 17  waterkeepers Chesapeake.  We are coalition of 18
 18  independent waterkeeper organizations operating
 19  throughout the Chesapeake and coastal bay
 20  watersheds.  Fourteen of these programs operate
 21  in Maryland.
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 01           Section 402(p)3B of the Clean Water Act
 02  states that MS4 permits must require stormwater
 03  controls to reduce the discharges of pollutants
 04  to the maximum extent practicable.
 05           EPA further requires that best
 06  management practices and programs implemented
 07  pursuant to this permit must be consistent with
 08  applicable waste load allocations developed
 09  under EPA-approved total maximum daily loads.
 10           According to the Clean Water Act, MDE
 11  must ensure that the Baltimore County MS4
 12  permit, and all MS4 permits in Maryland, comply
 13  with applicable water quality standards.
 14           We are concerned that the draft permit
 15  lacks specificity as to the meeting of TMDL
 16  deadlines both for the Chesapeake Bay and for
 17  local water bodies.  We note that the Chesapeake
 18  Bay TMDL deadlines for nutrients and sediments
 19  are 2017 for implementing 60 percent of actions
 20  needed and 2025 for full implementation.  There
 21  is no mention of these deadlines in the draft
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 01  permit, and we recommend that the TMDL
 02  implementation and restoration plans meet the
 03  2017 and 2025 dates.
 04           MDE must also review TMDL restoration
 05  plans to ensure that they require compliance
 06  schedules for discharges that do not comply with
 07  permit conditions, effluent limits or water
 08  quality standards, or the compliance be reached
 09  in the shortest reasonable time consistent with
 10  the requirements of the federal Clean Water Act
 11  and state law or regulations.
 12           We are concerned with the legal and
 13  technical flaws in this draft permit, and this
 14  draft will become the template for every
 15  remaining Phase 1 jurisdiction MS4 permit, and
 16  potentially used to guide the development of the
 17  Phase 2 jurisdiction MS4 permits.  Using this
 18  flawed permit as a template for these
 19  jurisdictions will directly impact the
 20  watersheds in various local waterkeeper
 21  organizations.
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 01           Additionally, many of these
 02  organizations have members who recreate in
 03  Baltimore County watersheds and are, therefore,
 04  harmed by water pollution originating from the
 05  MS4 releases in Baltimore County and this draft
 06  permit.
 07           Lastly, due to the fact that the
 08  pollution originating from MS4 outfalls and
 09  Baltimore County watersheds discharge into the
 10  Chesapeake Bay, this draft permit harms the
 11  ability of the Waterkeeper Chesapeake
 12  organizations to conduct their work to clean up
 13  the local waterways and the bay.
 14           Thank you for considering our comments
 15  today.
 16           MR. CLEVENGER:  Thanks, Betsy.
 17           Mr. LeGardeur, your first name is?
 18           THEAUX LEGARDEUR:  Theaux.
 19           MR. CLEVENGER:  Theaux.  Wow.  I would
 20  have never guessed that one.
 21           THEAUX LEGARDEUR:  It's a tough one.
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 01           MR. CLEVENGER:  No, it's not.  I
 02  just -- go ahead.
 03           THEAUX LEGARDEUR:  My name is
 04  Theaux LeGardeur.  T-H-E-A-U-X,
 05  L-E-G-A-R-D-E-U-R.  I serve as the Gunpowder
 06  Riverkeeper and the director of a 501(C)3
 07  member-based nonprofit characterized by the IRS
 08  under natural resources protection and
 09  conservation.  Our members work, live, and
 10  recreate along the 53 miles of Gunpowder River
 11  and its 217 miles of tributaries.
 12           I'd like to thank Baltimore County and
 13  MDE for the opportunity to provide comments on
 14  the MS4 permit, and recognize that Baltimore
 15  County has a storied history of land
 16  preservation and is nationally recognized for
 17  its protective zoning and responsible land use.
 18           Gunpowder Riverkeeper views the
 19  Baltimore County MS4 as another way for the
 20  county to lead the way in the state and county
 21  in stormwater protection.
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 01           Respectfully, I'd offer the current
 02  draft MS4 need revisions to be legally
 03  defensible and to avoid the potential for
 04  appeal.
 05           Baltimore County's MS4 should be framed
 06  in a context relating that it is protective of
 07  Clean Water Act language, not simply moving
 08  towards compliance.  And, namely, that deadlines
 09  for implementation are absent from the draft
 10  permit.
 11           Recent history on stormwater management
 12  exemplified by a Baltimore Sun article in May
 13  26th, 2010, reported that Baltimore County led
 14  the state in granting 75 percent of 400
 15  stormwater waivers filed statewide.  This type
 16  of local grandfathering of state-mandated
 17  pollution laws subverts MDE's good work on
 18  sediment control.
 19           COMAR is clear that environmental site
 20  design waivers are permissive and discretionary
 21  by the director.  Gunpowder Riverkeeper suggests
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 01  that maximum extent practicable should relate to
 02  implementation of the SD, not waivers.
 03           Based on existing TMDLs in Baltimore
 04  County for Pretty Boy and Loch Raven Reservoirs,
 05  the MS4 should adopt chemical monitoring of
 06  concentrations of mercury and PCBs.  Despite the
 07  Baltimore County Sanitary Sewer Consent Decree,
 08  overflows and dry conditions in March and April
 09  of 2013 attributed to vandals were nonetheless
 10  illegal.  Over a thousand miles of tributaries
 11  drain into the reservoirs locally, and the
 12  current finished water supply in Baltimore City
 13  contains 20 milligrams a liter of sodium, the
 14  lower limit for individuals on sodium-restricted
 15  diets.  For this reason, levels of chlorides and
 16  sodium must be addressed in the MS4.
 17           Significant reductions must also be
 18  made in the use of fertilizer, pesticides, and
 19  de-icing to protect local drinking water
 20  supplies for the 1.8 million metro area
 21  residents that rely on this water source.
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 01           The master plan 2020 highlights tier
 02  two waters and suggests the county meet any
 03  degradation requirements of the Clean Water Act.
 04           A strong Baltimore County MS4 will link
 05  needed reductions in attainment of the water
 06  quality standards with an emphasis on any
 07  degradation statutes.
 08           Baltimore County has 2100 miles of
 09  streams, a majority of which host wild brown
 10  trout and native brook trout.  These fish are
 11  important indicators of water quality, and
 12  protecting cold water habitat in the upper
 13  watershed with respect to the MS4 will safeguard
 14  the lower reservoir and watershed habitat for
 15  crabs, perch and rockfish and the lower
 16  Gunpowder as it enters the Chesapeake Bay.
 17  Thank you.
 18           MR. CLEVENGER:  Thank you, Theaux.
 19           And last but not least, Elaine Lutz.
 20           ELAINE LUTZ:  Good afternoon.  My name
 21  is Elaine Lutz.  E-L-A-I-N-E, L-U-T-Z.  And I'm
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 01  staff attorney for Chesapeake Bay Foundation.
 02  And I am giving this statement on behalf of the
 03  Chesapeake Bay Foundation and our more than
 04  100,000 members in Maryland, and we appreciate
 05  the opportunity to do so.
 06           Stormwater runoff from developed urban
 07  areas is an obvious and significant source of
 08  pollution that contaminates local water bodies
 09  in and around Baltimore County.  Not only does
 10  the stormwater runoff contain nitrogen,
 11  phosphorus and sediment, it also washes oil
 12  products, heavy metals, and trash into the bay
 13  tributaries.  All of these pollutants are a
 14  problem for Baltimore County as reflected by the
 15  2017 TMDLs and local waters in the bay.
 16           Unfortunately, stormwater runoff is the
 17  fastest growing and only growing source of these
 18  pollutants; therefore, a strong MS4 permit is
 19  crucial for Baltimore County, not only because
 20  they impair local waters, but also because of
 21  the proximity to the bay.
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 01           This tentative permit is an improvement
 02  over previous permit cycles as it incorporates
 03  the TMDL, but we believe that there are some
 04  areas in which it needs further improvement.
 05           Many of these areas have to do with
 06  providing clear objective standards that a
 07  permittee can easily understand and follow.
 08           First, the permits must include a
 09  quantification of the current loading of
 10  nitrogen, phosphorus, and sediment from all
 11  identified sources to establish a quantitative
 12  baseline from which to assess progress towards
 13  either the baywide TMDL or any local TMDLs.
 14           Currently, there's no way to determine
 15  whether the stormwater management practices
 16  considered or implemented are reducing pollutant
 17  loads down to the waste load allocations since
 18  there's no requirement to assess the current
 19  baseline pollutant loads or incorporate that
 20  baseline to the permit.
 21           Because this new permit seeks to tie
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 01  the MS4 implementation to meeting the Watershed
 02  Implementation Plan goals, these sources should
 03  apply Chesapeake Bay Model values or monitored
 04  Event Mean Concentrations to quantify the
 05  current loading of nitrogen, phosphorus, and
 06  sediment from the existing stormwater
 07  infrastructure.
 08           Second, Sections in the Permit
 09  Concerning TMDLs, Restoration Plans, and
 10  Management Programs must be clarified,
 11  strengthened, and made fully enforceable and
 12  accountable.
 13           First, the section on stormwater
 14  management should require programmatic
 15  assessment of the impact of stormwater
 16  exemptions and waivers.  Since the MDE
 17  Guidelines for impervious assessment
 18  calculations, which are incorporated into the
 19  permit, assume certain loads based on the era of
 20  development, development that did not comply
 21  with all existing stormwater laws and
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 01  regulations must be recorded and accounted for.
 02           The final date for meeting applicable
 03  waste load allocations must be incorporated into
 04  a compliance schedule that include interim
 05  milestones and numeric benchmarks as other
 06  commenters have noted.  This should be
 07  consistent with the deadlines associated with
 08  the Chesapeake Bay TMDL and the Watershed
 09  Implementation Plan.  These milestones are
 10  essential to determining whether the
 11  implementation strategy and chosen practices are
 12  sufficient to meet final waste load allocations.
 13  Also, the TMDL implementation plans and
 14  compliance schedules are legally required under
 15  federal regulation when final compliance is over
 16  one year, as it is in this draft permit.
 17           MDE must approve these modifications
 18  through a formal permit modification process
 19  with the associated public participation.
 20           The restoration plans required in this
 21  draft permit lack any specific quantitative
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 01  measurement of restoration, but, instead, they
 02  allow treatment by use of any practice found in
 03  the 2000 Maryland Stormwater Design Manual.  You
 04  heard some on the benefit of Environmental Site
 05  design today, and I would recommend that
 06  Environmental Site Design is use preferentially
 07  in meeting the goals under this permit.
 08           Finally, the permit must include a
 09  monitoring and assessment program which is
 10  capable of providing accurate, timely
 11  representative and statistically significant
 12  information on water quality countywide.
 13           The monitoring in this draft permit
 14  includes only two small watersheds, and one of
 15  the two only requires physical stream
 16  monitoring.  Adequate and representative
 17  monitoring is crucial to the success of the
 18  county's stormwater program to ensure that the
 19  waste load allocations are being met as
 20  required.
 21           Further, federal regulations require
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 01  all NPDES permits to contain monitoring
 02  requirements, quote, to assure compliance with
 03  permit limitations.  Further, they must be of,
 04  quote, the type, intervals and frequencies
 05  sufficient to yield data which are
 06  representative of a monitored activity.
 07  Adequate monitoring in the county not only will
 08  ensure that the goals are being met and that the
 09  numeric benchmarks are being met, but it also
 10  provides crucial data for updating our modeling
 11  both in the county and across the bay watershed.
 12           Thank you for allowing me to provide
 13  these comments today.  And as with others, I
 14  would like to enter a written statement into the
 15  record.
 16           MR. CLEVENGER:  Thanks, Elaine.
 17           ELAINE LUTZ:  Thank you.
 18           MR. CLEVENGER:  Elaine's giving us a
 19  copy -- is it formal comments other than what
 20  you just said, or is it both?
 21           ELAINE LUTZ:  A little bit more
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 01  detailed than what I just said, yes.
 02           MR. CLEVENGER:  Okay.
 03           ELAINE LUTZ:  We'll be providing the
 04  formal comments, too, by the end of the formal
 05  comment period.
 06           MR. CLEVENGER:  Thanks.
 07           ELAINE LUTZ:  Thanks.
 08           MR. CLEVENGER:  Does anybody else wish
 09  to speak?  No hands.
 10           So to wrap things up, we are keeping
 11  the public record open until July 10th, 2013.
 12           Anybody present or anybody from the
 13  public can submit written comments to the
 14  department until after that date, July 10.
 15           Comments should be submitted to Ray,
 16  Mr. Ray Bahr, Maryland Department of the
 17  Environment, Water Management Administration,
 18  Sediment, Stormwater and Dam Safety Program,
 19  1800 Washington Boulevard, Suite 440, Baltimore,
 20  Maryland 21230.  Or you can email Ray at
 21  Raymond -- R-A-Y-M-O-N-D -- .Bahr -- B-A-H-R --
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 01  at Maryland.gov.
 02           After the comment period closes on
 03  July 10, MDE will develop a response to comments
 04  document that will support a final determination
 05  to issue Baltimore County MS4 permit.
 06           Anyone who signed up on our attendance
 07  sheet today or gave testimony will be added to
 08  MDE's interested parties' list, if you're not
 09  already on it, for Baltimore County and will be
 10  kept apprised of all permit actions by email
 11  announcements.
 12           Thanks everyone for coming out on this
 13  hot afternoon.  Thanks to Shannon for jotting
 14  down everything we uttered, and we'll close the
 15  hearing record now.  Thanks.
 16           (Whereupon, the hearing concluded at
 17     4:37 p.m.)
 18                 --------------------
 19  
 20  
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 01  STATE  OF  MARYLAND)
                        ) ss
 02  COUNTY OF BALTIMORE)
 03           I, Shannon M. Wright, a Notary Public
 04  in and for the State and County aforesaid, do
 05  hereby certify that the aforegoing is a true and
 06  accurate transcription of the proceedings
 07  indicated.
 08           I certify that I am not of counsel,
 09  attorney, or relative to any party, or otherwise
 10  interested in the events of this matter.
 11           In witness whereof, I have hereunto set
 12  my hand and affixed my notarial seal this 5th
 13  day of July 2013.
 14  
 15                       ___________________________
                               Shannon M. Wright
 16                              Notary Public
 17  
     My commission expires July 26, 2015.
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