May 16, 2011

DEPARTMENT OF THE ENVIRONMENT
AIR AND RADIATION MANAGEMENT ADMINISTRATION

RESPONSE TO COMMENTS

for the

PUBLIC HEARING held on February, 15, 2011
in BALTIMORE, MD

related to Distributed Generation and reporting requirements for CSPs.

Purpose of Hearing: The purpose of this hearing is to allow for public comment on the
Department's proposal to (1) amend Regulation .10 under COMAR 26.11.02 Permits, Approvals,
and Registration; (2) amend Regulation .01 and repeal Regulation .08-1 under COMAR 26.11.09
Control of Fuel-Burning Equipment, Stationary Internal Combustion Engines, and Certain Fuel-
Burning Installations; and (3) adopt new Regulations .01 - .04 under COMAR 26.11.36
Distributed Generation.

Date and Location: The public hearing was held on February 15, 2011 at 10 a.m., 1800
Washington Boulevard, Baltimore, MD 21230.

Hearing Officer: Deborah Rabin, Regulations Coordinator, Air and Radiation Management

Administration, served as Hearing Officer.

Attendance: Alfred Picardi, Constellation Energy and Bruce Campbell, EnergyConnect, Inc.
attended the public hearing.

Statement: The Department's statement was submitted into the record by Mrs. Carolyn Jones,
Regulatory and Compliance Engineer within the Regulations Development Division of the Air
and Radiation Management Administration.

Comments and Responses: The comments received at the hearing and the written comments

that the Department received during the 30-day comment period that relate to the proposed
action have been summarized and the Department's responses are given below.
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COMMENT: The Maryland Public Service Commission (PSC) is currently conducting a
rulemaking process to require CSPs to obtain a license. Commenter's requested that MDE defer
action until PSC determinations are complete and overall reporting to the State is coordinated.

RESPONSE: While MDE is aware of the PSC rulemaking process, which would require CSPs to
obtain a license, MDE does not believe this action should delay the Department's regulatory
process. MDE and the PSC Staff have worked together to compile a list of reporting
information that would serve both parties purposes. The Department believes the regulation
provides flexibility to the CSPs with regards to the collection of facility information and the
format of the report.

MDE's proposed regulations are sufficiently divergent from the PSC licensing issue to allow
MDE's regulatory process to proceed separate from, and unaffected by, the PSC's process.
Therefore the Department intends to move forward with promulgating the regulation. Once the
PSC has concluded its rulemaking, the Department may consider amendments to the regulation
if needed.

COMMENT: Commenter's requested that MDE provide formal assurance to the CSPs that the
data submitted will be kept confidential and under no circumstances will MDE provide the
individual CSP data to anyone outside the MDE. A Commenter states "The individual data
submitted by the CSPs may be aggregated by MDE for purposes of reporting, but the MDE
should not report the data of any individual customer of any CSP. We would like to understand
the circumstances under which the MDE anticipates that this data could be discoverable, or fall
under the FOIA, and further, how CSPs submitting this data can protect the proprietary nature
of the data."

RESPONSE: The data submitted to MDE by CSPs will be kept confidential to the extent that
doing so does not hinder the Department's compliance with the requirements of Maryland's
Public Information Act. The Department will comply with Maryland law and keep the report
confidential to the extent possible. MDE cannot provide a formal assurance that the
Department will not be required to release information as required by court order.

As noted in the November 15, 2010 letter to Stakeholders; "...all reporting information that is
properly labeled “confidential” will be subject to the protection from disclosure to the public,
which is afforded to all confidential commercial and financial information and trade secrets
under the Maryland Public Information Act. (See Section 10-617(d) of the State Government
Article, Annotated Code of Maryland.)"*
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COMMENT: A Commenter points out that the CSP should not be an intermediary between the
MDE and the customers that own and operate these engines.

RESPONSE: CSPs have a vital role in the electricity supply grid. While CSPs contract on the
retail side for an overall reduction in electricity usage, that same reduction becomes a supply
capacity in the PJM wholesale market. These demand response (DR) actions are not considered
separate from one another, i.e. one would not happen independently of the other.

PJM states "PJM’s “wholesale” market is focused on entities that buy and sell electricity but do
not actually consume the electricity. The retail market is focused on entities that buy electricity
from the wholesale market or produce the electricity, and then sell the electricity to a customer
that physically consumes the electricity. For example, a local utility may purchase wholesale
electricity in the PJM market and then sell it to the customer for their retail electricity
consumption needs. PJM does not interact directly with electricity consumers. PJM interacts
with the companies that provide electricity to consumers. A Curtailment Service Provider (CSP)
is the entity responsible for demand response activity for electricity consumers in the PJM
wholesale markets." 2

Facilities can not participate in DR without a CSP or registering as a CSP. A CSP is not an
intermediary but is the link to DR activity at a facility. MDE is specifically interested in the
actions that a facility is contractually obligated to perform at the direction of a CSP.
Accordingly, a CSP may be in the best position to provide information to MDE which the
Department may not otherwise be able to obtain.

As noted in the November 15, 2010 letter to Stakeholders; "The Department has a
responsibility to ensure healthy air quality for Maryland and accomplishes this task through
regulatory and compliance actions. Accordingly, the Department has broad statutory authority
to regulate air pollution control and air quality under Titles 1 and 2 of the Environmental Article
of the Annotated Code of Maryland. Because the activities of CSPs in Maryland have a direct
impact on Maryland’s air quality CSPs are subject to regulation by the Department under this
statutory authority. Specifically, CSPs impact Maryland air quality through contractual
relationships with distributed generators in the State. CSPs obtain information from these
generators which is essential for the Department to (1) ensure that generators are in
compliance with air quality regulations and (2) develop better data for air quality planning to
achieve compliance with air quality standards established by the federal Environmental
Protection Agency under the Clean Air Act. Additionally, CSPs that qualify as PIM members have
the ability to aggregate many small facilities to participate in demand response programs and
select which resources are used to meet load reductions. CSPs must submit substantial
information for each resource to be registered for participation in demand response and to
receive a settlement for performance. If an engine is used by a facility as the only method of
curtailment, it will be called upon by a CSP in accordance with the contractual agreement. In
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some cases the facility and equipment, including an engine, will have controls operated
remotely by the CSP. These activities have a direct impact on

Maryland air quality and are therefore subject to regulation by the Department.”*

Owners of engines have to follow federal regulations and MD regulations, specifically COMAR
26.11.36.03 (which is COMAR 26.11.09.08-1 relocated with this action). MDE will track those
permitted engines as necessary. The Department supports the use of existing resources to
supply demand response activities and feels that these practices are likely be scrutinized and
reviewed to follow best energy efficiency practices and environmental regulations. MDE
recognizes efforts that the CSPs have taken to understand and to inform their customers of
environmental regulatory requirements.

COMMENT: Commenters stated that CSPs can only provide information regarding engines that
they know.

RESPONSE: The Department has recognized that a CSP may only know of an engine owned
by a facility if that engine has been declared by the facility to the CSP and is registered under
contract as part of the Demand Response strategy. Additionally, CSPs may only be aware of an
engines operation at a facility when it is called to operate during a Demand Response event. A
CSP would not necessarily be aware of or responsible for reporting the maintenance, testing
and onsite emergencies practices at the facility.

COMMENT: One Commenter points out that detailed information that MDE has in-house
should not be required.

RESPONSE: MDE is specifically interested in the actions that a facility takes at the direction
(under contract) of the CSP. The requested report will describe a detailed picture of the DR
activities that are being practiced at each particular facility. If a facility has an engine proposed
for use in DR, it is expected that the CSP will have or can confirm the type, size and fuel type of
the engine, as it plays a vital role to satisfy the reduction performance as contracted. COMAR
26.11.36.04 will ensure that the Department is collecting information on engines that are
participating in Demand Response programs and that may not be permitted.

MDE supports the DR practices in the electricity market and agrees that participation may help
maintain system reliability and well as prevent blackouts. However, the typical use of
emergency engines to generate electricity to satisfy peak demand may have significant public
health impacts especially on high electric demand days. Back-up or emergency engines are
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typically older units that emit high levels of pollution and are typically not equipped with
pollution controls.

COMMENT: Commenter's stated that the MDE permit requires a CPCN exemption, if
applicable, and it would be overly burdensome for the CSP to obtain the mail log number or
reproduce the letter.

RESPONSE: When applicable, the Permit number and CPCN number for engines are easily
available from the PSC website.? The PSC staff has requested the CPCN number be included in
the report and MDE intends to retain this requirement in an effort to establish a report that
satisfies both agencies.

The report shall include an attestation statement from the CSP that the CSP has: (a) attempted
to collect the required information from each participating facility, or other appropriate source;
and (b) provided information that is true and correct to the best of their knowledge and is not
misleading. As noted in the November 15, 2010 letter to Stakeholders; "The reporting
requirements for kilowatt hours of generation for site engines as well as curtailment remain;
however, if the CSP is unable to obtain information to distinguish the total kilowatt-hours a
generator is operating then reporting the total kilowatt-hours of curtailment is acceptable. As
discussed during the stakeholder process, the phrase “if applicable” is stated with the
understanding that some facilities will not have an engine, or the engine may be older than the
CPCN exemption requirement of 2003; therefore, in such cases, proof of a CPCN exemption is

1
unnecessary. "

COMMENT: One commenter has requested the statement "as called for by the CSP" be added
to Section .04 A(4)(a) — (c) to make sure there is no ambiguity.

RESPONSE: The Department will amend the regulation to provide clarity. This action will be
incorporated into the Final Action as it is not a substantive change and does not merit the re-
proposal of the regulation. The regulation will be amended as follows: add to Section .04A(4)
“As called by the CSP”, to precede the sentence "the date(s) on which each engine was
requested to operate during the year and the hours of operation on each date including:".
Therefore, itemized section .04A(4)(a) — (c) are definitively understood to be actions that are
required to be part of the report when called to operate by the CSP.

COMMENT: A Commenter requested the following: Limit the requirements to report operating
hours per part .04A(4) to just emergency response participants. Economic participants should
be reporting hours consistent with compliance with their operating permits. Modify the
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reporting such that rather than reporting emergency generator operating hours allow reporting
of event hours. This will allow CSPs to utilize PJM eLRS data formats for reporting as suggested
by the Technical Support document.

RESPONSE: The Department has developed COMAR 26.11.36.04 to obtain a more accurate
understanding of curtailment activities that are being performed by facilities. These curtailment
activities are most frequently performed by a facility when they are notified to curtail during an
emergency as issued by the PJM or when called upon by CSPs to curtail under an economic
demand response program. Whether or not a facility has performed curtailment activities
during a DR event is of interest to MDE. The reporting hours of DR events are published on the
PJM website. MDE and the PSC Staff have worked together to compile a list of required
information that would serve both parties purposes.

Actions that a facility takes at the direction of the CSP are to be reported. MDE will model all of
the DR activity actions to evaluate the air quality impacts. The requested report will describe a
detailed picture of the DR activities that are being practiced at each particular facility. Both
economic and emergency programs are offered to electricity consumers depending on the
circumstances. In order to summarize the DR activities, engine information and curtailment
practices must both be included. Similar information is reported for DR participation in the
wholesale market.

The report format is flexible. For example, if a retail meter is used to confirm DR activity, then
it can be reported under COMAR 26.11.36.04A(5) as total KW reduction, noting both
curtailment activity as well as engine activity. Total KW reduction in Section A(4)(c) may have
no entry, if engine activity alone is unknown.

COMMENT: Commenter's requested to remove the requirement for reporting curtailment
activity. One Commenter stated "It is noteworthy that the regulation is proposed as a simple
data gathering exercise and that no environmental benefit is expected".

RESPONSE: As stated previously, MDE is specifically interested in the actions that a facility is
contractually obligated to perform at the direction of a CSP. MDE is concerned with modeling
the DR “call to action” and all the sources that supply that need for air quality planning
purposes. Thus the onsite engine (commonly called "behind-the-meter" or "distributed
generation") and additional curtailment activity is needed to complete the modeling. PJM
reported that 3,716 MWh of reductions were realized as economic demand response in
Maryland in 2010, which means facilities generated onsite or curtailed from the grid 3,716
MWh verses their standard usage.*
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PJM describes DR as: "Demand Response is a consumer’s ability to reduce electricity
consumption at their location when wholesale prices are high or the reliability of the electric
grid is threatened. Common examples of demand response include: raising the temperature of
the thermostat so the air conditioner does not run as frequently, slowing down or stopping
production at an industrial operation or dimming/shutting off lights — basically any explicit
action taken to reduce load in response to short-term high prices or a signal from PJM." 2

Diesel fired engines have the potential to become major emitters of nitrogen oxides (NOx), a
harmful pollutant and a major precursor to the pollutant ground level ozone. MDE believes a
significant increase of emissions from these units may offset the progress that has been made
in reducing ground level ozone and achieving the federal ozone standard in a timely manner.
The increased use of engines for Demand Response has the potential to significantly increase
NOx emissions at the worst possible times; that is when summer temperatures are elevated
and air quality levels in the unhealthy range. Conversely, other curtailment activities (e.g.
dimming lights, raising thermostats) have a positive environmental benefit as energy demands
are lessened therefore, reducing pollutant emissions. Curtailment activities may even minimize
severe environmental impacts caused by electrical blackouts.

Further, MDE will utilize the information collected from this regulation to evaluate any
potential pollution decreases that can be realized. The Department maintains a network of air
monitoring stations throughout the State that provide ambient pollutant concentrations for a
variety of pollutants. In concentration, the pollutants monitored by the Department are
considered harmful to public health and the environment. Understanding and controlling air
pollution is vital to protecting our health and reducing stresses upon the environment as well.
The Department will review the CSP's annual reports and will be better able to identify
potential environmental impacts that are associated with all curtailment activities.

As was previously stated in the November 15, 2010 letter to stakeholders; "Gathering
information from CSPs regarding demand response participating resources will enable the
Department and the Maryland Public Service Commission (PSC) to determine the magnitude of
distributed generator operation, verify compliance with State regulations, more accurately
ascertain the contribution of distributed generators to air pollution, and evaluate the supply of

demand response resources." *

COMMENT: Concerns were raised as to the April 1** filing date. One commenter requested for
only one initial report rather than an annual report.

Page 7 of 10



RESPONSE: At the stakeholder meeting on September 30, 2010, there was general consensus
that April 1 would be an acceptable report filing date. One commenter specifically supports the
proposed filing date of April 1 for the previous calendar year.

MDE is specifically interested in the actions that a facility takes at the direction of the CSP on an
annual basis. Demand Response programs and curtailment activities taken by a facility
fluctuate on an annual basis based upon the weather, energy demand, and other factors. An
annual report is simply an extension of the initial report, as only data confirming the DR activity
that has taken place over the year is additionally required.

COMMENT: The commenter points out that the additional cost for the overreaching data
requirements will be transferred to the customers. It was stated that the administrative burden
is not insignificant and the Department has underestimated the cost of compliance and should
address its statement of minimal cost to the CSP. The Commenter states "The Technical
Support Document incorrectly suggests that PJM data systems support the proposed reporting
at minimal expense".

RESPONSE: The Department does recognize that the PJM data system will not generate a
report that can be submitted to MDE, however, a similar format and detailed information is
entered into the PJM system which can be utilized to satisfy the requirements for the annual
MDE report. MDE believes that maintaining this information is standard business practice for
CSPs.

As indicated from the website statements of various CSPs, the Department has found that all
requested reporting details are available and maintained by the CSP. The following is an
example of information claimed to be maintained by CSPs:

e Evaluates and quantifies the customer’s ability to supply Energy and Capacity

o Certifies and registers this capacity into the wholesale market

e Maintains the registrations and certifications.

e Assists customers with any environmental permitting required

e Act as a fiduciary with all funds earned by customer’s Capacity and forward these funds
to customer

e Notify Customer of DR Advisories and Activations

o Aggregates loads for maximum benefit

e Installs/Maintains all metering and telemonitoring equipment required by the program.

e Collects and validates facility load data as per RTO rules

Curtailment activity is reported for a facility through meter reading reductions. The curtailment
activities for the MDE report can be categorized in a list format, as required for registration in
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the PJM eLRS system. The following is a list of "Load Reduction Method": HVAC, Backup Gen,
Lighting, Refrigeration, Manufacturing, Water Heating and Other, from the PJM system.’

After a CSP collects initial information from a facility pertaining to curtailment activities and
participating engine information, the annual report will simply be updated with dates and times
that demand response programs were called into action. CSPs have stated that most contracts
are for emergency programs, therefore only a small number of events would be reported
annually. Between 2006 and 2010 PJM has initiated a total of only nine (9) emergency events. °

There are 51 CSPs registered with PJM that may operate in Maryland.” In the Delivery Year
2010-2011, the number of active sites in the PJM load response program, as of 1/10/2011, was
1315 sites in total. * Of that number 130 sites were economic programs and 1185 sites were
emergency programs. Based on these numbers each CSP would have an average of
approximately 26 sites (dividing 1315 evenly among 51 CSPs). Currently MDE has only 15 sites
registered with an engine that have declared they are participating in economic DR programs.
This data gap demonstrates the Departments need for information reporting.

COMMENT: One commenter felt that MDE has underestimated the costs of compliance to the
CSPs, which may have an adverse impact on Maryland air quality and on Maryland energy costs.

RESPONSE:  MDE does not foresee any reduced participation in DR because an air quality
report is required. Market payments make DR an attractive and easy revenue source for
businesses of all sizes. Changes in program payment structures are expected to fluctuate with
the market trends.

The Department does not agree that an air quality report by the CSP will cause an adverse
impact on Maryland's air quality or energy costs. If DR were to decrease then improvements in
substations, transmission lines and power plants would be required, and these would require
state-of-the-art technology with highly regulated compliance. Unreported engine activity may
be contributing to excess pollution within Maryland at times when the air quality is already at
high levels.

COMMENT: One commenter has noted that the regulation has an incongruity, the report
requires both engine activity and curtailment activity, while the definition of facility seems to
limit to those with engines.
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RESPONSE: The Department had intended for the regulation to clearly state that CSPs would
be required to provide reports for facilities participating in demand response programs
regardless of whether the facility had an onsite engine or whether the facility performed other
curtailment activities unrelated to the operation of an engine. MDE will proceed with
promulgating this regulation without alteration to the definition of the term “Facility”.
However, MDE will begin the process to amend the definition of "Facility" to clarify this issue.

Endnotes:

1. Letter dated November 15, 2010 prepared by The Maryland Department of the
Environment to Stakeholders.

2. Reportis titled "Retail Electricity Consumer Opportunities for Demand Response in
PJM’s Wholesale Markets"http://www.pjm.com/markets-and-operations/demand-
response.aspx, link listed as PIM Demand Response Fact Sheet For End-Use Customers.

3. The CPCN exemption approval letter or mail log number can be found at the PSC
website as follows:
http://webapp.psc.state.md.us/Intranet/maillog/maillogitems new1.cfm

4. PJM "Load Reduction Method" http://ftp.pim.com/markets-and-
operations/etools/~/media/etools/elrs/elrs-user-guide-v01.2.ashx

5. Load Response Activity Report, January-December 2010 Updated
http://pim.com/markets-and-operations/demand-response/~/media/markets-
ops/dsr/2010-dsr-activity-report-20110210.ashx

6. Load Management Performance Report 2010/2011 http://pim.com/markets-and-
operations/demand-response/~/media/markets-ops/dsr/load-management-
performance-report-2010-2011.ashx

7. List of Curtailment Service Providers at PJM website, by states served
http://www.pjm.org/markets-and-operations/demand-response/csps.aspx
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